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Chapter VII

A World of Many: Giving up the Belief in the Possibility of Universal Rule (1648/59 — 1714)

A Description of the “State” of the Holy Roman Empire

Slightly less than twenty years after the treaties of Munster and Osnabriick, the jurist and historian
Samuel von Pufendorf (1632 — 1694) clad his description of the Holy Roman Empire into a fictitious
travel report. He took the role of a Veronese citizen named Severinus de Monzambano, explaining to
his alleged brother the oddities of the form of government of the Empire. The choice of Veronese
identity had not been random, as the city of Verona the lay on Venetian territory and, from the
fourteenth century, Venice had no longer been considered part of the Empire,* from the turn towards
the sixteenth century even as the foe of the Emperor. Pufendorf explained the form of government of
the Empire in historical terms, described the processes by which the centre of rule had shifted from
the Italian Peninsula to areas north of the Alps and, at the very beginning of his report, made it clear
that the Empire was known by the wrong official name. Instead of “Holy Roman Empire”, it should,
Pufendorf insisted, be called the “new state of the Germans”, because it had nothing to do with the
ancient empire of the Romans. It was a grave mistake, he wrote, to believe that this ancient empire
of the Romans had continued to be in existence. Quite on the contrary, the empire, whose capital the
city of Rome had once been, had been destroyed. Already King Charles | of the Franks had no longer
had any rights to rule over the city beyond those of a protector.? The German state, which existed in
replacement of the ancient empire of the Romans, was merely one among many other European
states, Pufendorf claimed in agreement with contemporaries like Hermann Conring.? It was absurd,
Pufendorf maintained, to determine the power and the ruling competences of the current Emperor in
accordance with the vision of the Biblical Prophet Daniel or in agreement with Roman law. The
assertion that the Emperor as a universal ruler had no one above himself, except the divine creator of
the world, was idle talk, which already the Dutch had proved wrong through their rebellion.* The
Emperor, Pufendorf argued like Bartolus before him and similar to his contemporary, Christian
Thomasius, jurist (1655 — 1728) at Halle, had restricted his powers at his own discretion through the
issue of freedom privileges and the recipients of these privileges had turned him into hereditary legal
titles. By consequence, the Emperor held no claim whatsoever to universal rule.® Nevertheless,
Pufendorf contended, the Empire was not a mere republic of aristocrats,® as Theodor Reinkingk
(1590 — 1664), jurist at the University of Giellen and subsequently councillor of the King of
Denmark, had argued.” According to the constitutional theory, which Pufendorf adapted from
Aristotle, a republic of aristocrats required a senate as the highest holder of government power, while
the Empire was a monarchy controlled by the Emperor as the head of a state, not as a universal
ruler.® Therefore, the Empire had an irregular constitution,® as if it were a “monster”.’® These

! Giovanni da Legnano, Tractatus de bello, de represaliis et de duello, chap. XII, edited by Thomas Erskine Holland

(Oxford, 1917), p. 233 [partly reprinted (New York and London, 1964)].

Samuel von Pufendorf [Severinus de Monzambano Veronensis], De statu Imperii Germanici ad Laelium Fratrem,
book I, chap. 14 (Geneva, 1667); edited by Fritz Salomon (Quellen und Studien zur Verfassungsgeschichte des
Deutschen Reiches in Mittelalter und Neuzeit, vol. 3, issue 4) (Weimar, 1910), pp. 45-46.

Hermann Conring, De finibus Imperii Germanici, chap. XIX (Helmstedt, 1654), p. 339. Pufendorf, Status (note 2),
book 11, chap. 1, p. 48.

Pufendorf, Status (note 2), book VI, chap. 6, p. 121.

Ibid., book 111, chap. 4, p. 70. Christian Thomasius, Dissertationes juridicae (Leipzig, 1695), pp. 80-83.

Pufendorf, Status (note 2), book VI, chap. 6, p. 121.

Theodor von Reinkingk, Tractatus de regimine seculari et ecclesiastico, book I, chap. 2 (GieRen, 1619), pp. 42-43
[second edn (Basle, 1622); (Marburg, 1632); third edn (Marburg, 1641); fifth edn (Frankfurt, 1651); sixth edn
(Frankfurt, 1659); further edns (Frankfurt, 1663); (Cologne, 1736)].

8 pufendorf, Status (note 2), book VI, chap. 5, p. 119.

Ibid., book 11, chap. 1, p. 67; Samuel von Pufendorf, De jure naturae et gentium, book VII, chap. 5, § 15
(Amsterdam, 1688), pp. 712-715 [reprint (Oxford and London, 1934); first published (London, 1672); newly edited
by Frank Bohling (Pufendorf, Gesammelte Werke, vol. 4, parts 1. 2) (Berlin, 1998)].

~ o o »



182

seeming irregularities of the form of government of the Empire appeared to have resulted from the
amalgamation into the imperial constitution of the three Aristotelian forms of government of
monarchy, aristocracy and democracy.

Pufendorf produced a state description focused on the form of government, following a
then fashionable genre of academic literature.”* He treated the Holy Roman Empire, as if it were a
state like all others and explained in genetic terms what appeared to him as the irregularities of the
imperial form of government resulting from the perceived lack of continuity between the Roman
Empire of Antiquity and the current imperial institutions. Pufendorf defined the state as an
institutional order, in which a ruler exercised legitimate control over a demarcated territory with
consent of the ruled.* If the Empire of his own time was a particular state, Pufendorf had to
distinguish that state from the institution of universal rule, which, in his view, the Roman Imperium
had been in Antiquity. Consequently, Pufendorf had to accept the possibility that institutional orders
of rule might change. With his acceptance of the change of institutions of rule, Pufendorf
encountered opposition from his contemporaries, who did not call into question the statehood of the
Empire, but the postulate of its transience.*®

Pufendorf thus focused his attention on states, while non-state sovereigns, such as the
long-distance trading companies, known to him, remained outside the range of his theory.** Rulers
and governments of states, he believed, could enter into alliances or be composed of various
constitutive parts. He referred to these alliances as “system”, but, like other theorists, would not
admit that the Empire was such a “system”.*® Pufendorf’s texts mainly featured the Latin words
civitas and res publica as expressions for the concept of the state. Yet, on occasions, he, like other
contemporary jurists,* also accepted the word status, which had become part of academic diction
during the sixteenth century. This Latin word became the root for Modern English ‘state’ and its
variants in other northern, western and southern European languages. When employed in the singular,
Pufendorf, in accordance with Classical as well as Medieval Latin and like some of his
contemporaries, used the word to denote the historically established but stable condition in which a
state should be;'” but in the plural, the same word status, together with “ordines”, stood for rulers
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within the Empire, who had legitimate autonomous legislative competence,’® i. e. the Estates, as

well as for the pluralism of states in Europe, including the Empire. In Pufendorf’s own words, then,
Tte Empire was a “state”, it had “state” and it consisted of “states” as its members. Describing the
Empire as a stable “state”, prima facie conflicted with Pufendorf’s assertion that the Empire of his
own time had no historical connections with the Roman Imperium. Pufendorf resolved this apparent
contradiction by ascribing to the Roman Imperium the claim for universal rule, thereby denying to it
the “state” (condition) of the particular “state” as an institution of government. AS a “state”, the
contemporary Holy Roman Empire might not exist in perpetuity, because it had been established
through human will and was thus finite; yet, it could still be stable for the time being. In this respect,
the Holy Roman Empire showed no difference from any other existing state. As Pufendorf chose the
perspective of the Veronese citizen, for whom the derivation of an institution of government from
human will would not be an odd and alien proposition at all, he tied his statement of the
“monstrosity” of the Empire to the pluralism of the meanings of the word “state” for the Empire and
variety of power-holders within its borders. According to this description, a political community
could hardly be regular if it was a “state” and simultaneously consisted of “states”. Pufendorf’s
description met with instantaneous success.® His book attracted attention and criticism, so much
that he wrote two follow-up explanatory texts and published them under his own name. In
subsequent editions, he distanced himself from the equation of the Empire with a “monster” and
eventually even admitted his authorship of the original text.”’

The treaties of Munster and Osnabriick, promulgated to the status of a basic law for the
Empire by decree from the Imperial Diet of 1654 and thereby included among the permanent
unchangeable assemblage of laws on the “state constitution” of the Empire,?* laid the foundation for
a debate about the form of government of the Empire and its position within the European states

electione’, in: Sinolt, Collegium publicum de statu rei Romanae, edited by Carl Scharschmid (Frankfurt, 1683), pp.
69-138 [first published (Marburg, 1641); further edn (Frankfurt, 1682)]. Johannes Urbach, ‘Tractatus de statu
Fratrum Ordinis Teutonicorum’, edited by Stanislaus Franciszek Belch, Paulus Vladimiri and His Doctrine
Concerning International Law, vol. 2 (The Hague, 1965), pp. 1116-1180. And the nine-volume survey of the
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Scotiae et Hiberniae epistola tertia (Frankfurt, 1678). Hagemeier, Juris publici Europei de statu Imperii Germanici
epistola quarta (Frankfurt, 1678). Hagemeier, Juris publici Europei de statu Provinciarum Belgicarum epistola
quinta (Frankfurt, 1679). Hagemeier, Juris publici Europei de statu ltaliae epistola sexta (Frankfurt, 1679).
Hagemeier, Juris publici Europei de statu Regnorum Hungariae et Bohemiae epistola septima (Frankfurt, 1680).
Hagemeier, Juris publici Europei de statu Poloniae et Imperii Moscovitici epistola octava (Frankfurt, 1680).
Hagemeier, Juris publici Europei de statu Hispaniae et Portugalliae epistola nona (Frankfurt, 1681). For a study
see: Armin von Bogdandy and Stephan Hinghofer-Szalkay, ‘Das etwas unheimliche lus Publicum Europeum.
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system. ThIS debate continued to the end of the eighteenth century, dominated jurisprudence within
the Empire® and focused on questions of sovereignty. In contradistinction to retrospective
twentieth-century juristic and political science assessments,?® contemporary participants in the
debate took the existence of state sovereignty for granted and did not position the Westphalian
treaties as supportive factors of the establishment of the European states system purportedly bent on
the sovereignty of its members. The debate was not a matter of arcane theory but shaped the
practical use of the law of war and peace. Pufendorf himself joined the debate. The gist of his
description of the “state” (condition) of the Empire was the assertion that the Empire was a “state”
(institution of rule) drawn on consent by the ruled but derived from divine will. Pufendorf
constructed the Empire as an institution of rule in separation from the person of the ruler, thus
crediting the Empire with continuity beyond the lifetime of an incumbent ruler.?* According to
contemporary legal theory, neither the Empire nor any other state could be at the disposition of
political decision-makers during war or peace negotiations. Philosopher Gottfried Wilhelm Leibniz
(1464 — 1716), who, like Pufendorf, had been a student under the mathematician Erhard Weigel
(1625 — 1699), a few years after Pufendorf argued the same view that the Empire was “a country
standing for itself and in whose power it is to be happy if it just wants”.? Leibniz urged political
decision-makers to make sure that Europe could be restored “to the balance” as a condition for the
maintenance of “peace and repose”.?® In agreement with late seventeenth-century peace theorles

Leibniz equated happiness and balance with stability. The Empire, he wrote elsewhere,® like any
other state was the place, at which the provision of security made possible life in communities under
the rule of law, regulating basic human concerns. He assigned to rulers legislative competence and
the task of exercising territorial sovereignty (superioritas territorialis) through legislation and the
right to war, and included the Imperial Estates into this principle. Territorial soverelgnty was, in
Leibniz’s words, “supremacy” or, the same expressed in French, “la Souveraineté”.® Leibniz thus
explicitly not only equated supreme territorial rule with sovereignty, but also the Imperial Estates
with the other European states. Through both equations, Leibniz operated within the terminological
tradition enshrined already in thirteenth- and fourteenth-century legal theory, according to which
autonomous legislative competence had been the core element of sovereignty. Yet, Leibniz also took
issue with Bodin’s insistence that only rulers of the highest rank could be admitted as sovereigns. As
Imperial Estates, ranging from rulers over large territories to imperial cities and some monasteries,
had autonomous legislative competence and recognised the Emperor as overlord in the Empire,
Leibniz’s inter:Pretatlon of the sovereignty of the Empire allowed for the recognition of hierarchies
among rulers.”™ Put differently: whoever used terms like sovereignty and territorial supremacy

22 For a survey see: Michael Stolleis, Geschichte des 6ffentlichen Rechts in Deutschland, vol. 1 (Munich, 1988), pp.
225-267.

2 Leo Gross, ‘The Peace of Westphalia’, in: American Journal of International Law 42 (1948), pp. 20-41. Gene M.
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International Society’, in: Lyons and Mastanduno, eds, Beyond Westphalia? National Sovereignty and
International Intervention (Baltimore and London, 1995), pp. 1-19.
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Samtliche Schriften und Briefe, series IV, vol. 1) (Berlin, 1983), pp. 133-214, at p. 133.
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21 William Penn, ‘Plan for a League of Nations [1693]’, edited by Taro Terasaki, William Penn et la Paix (Paris,
1926), pp. 63-132, at p. 130 [also edited by William 1. Hull (Philadelphia, 1919); also in: Peace Projects of the
Seventeenth Century, edited by J. R. Jacob and M. C. Jacob (New York, 1972)].

8 Gottfried Wilhelm Leibniz, De jure suprematus ac legationis principum Germaniae (Amsterdam, 1677) [second
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during the seventeenth and eighteenth centuries, did not necessarily identify sovereignty with
independence, even though nineteenth-century theorists of the state® as well as twentieth- and
twenty-first-century legal and political historians®® have regularly assumed the conceptual identity
of sovereignty and independence. Before the nineteenth century, this identification was incompatible
with the stability-oriented theories of the state and of the law, because independence presupposed the
then unknown operation of state successions, with states coming and going, and the termination of
legally existing relations of dependence between states.

The Law of Rulers and the Law of States

However, the principle of the separation of ruling offices from the persons of rulers militated not
only against then prevailing patterns of the conduct of foreign policy, but was also incompatible with
the theory that defined rule as the ruler’s power to dispose of the state as a whole and determined
that competence as the personal right of rulers and the kin groups whose members they were. During
the second half of the seventeenth century, this theory found most frequent application in the French
diplomatic service, which repeatedly resorted to it in arguments for the justification of war. Resulting
from the Peace of the Pyrenees of 1659, the marriage between King Louis XIV of France and Maria
Theresa, daughter of King Philipp IV of Spain from his first wife, had been concluded, thereby
establishing Kin relations between the French dynasty of the Bourbons and the dynasty of the
Habsburgs, ruling over the Empire, Spain, the Austrian hereditary lands and the Southern
Netherlands. In 1665, Charles 1l (1665 — 1700), son of Philipp IV and his second wife, had
succeeded his father as a minor according to Spanish succession law, but was seriously ill. From the
kin relationship, French diplomats constructed the so-called right of devolution, focused on the
contention that Louis XIV as husband to Maria Theresa, the first born child of the late Spanish king,
had the right to rule over the Southern Netherlands, then under Spanish control, rather than Charles.
French diplomats thus ranked dynastic rights above succession law, even insisted that these rights
were binding sovereign rulers,® and requested that Charles Il should renounce his rights to rule over
the Southern Netherlands, an area bordering on France to the North. When the Spanish side refused
to accept the request, King Louis XIV declared war on Spain in 1667. The French army occupied
parts of the County of Hainaut as well as of Flanders and conquered the Spanish controlled Franche
Comté of Burgundy surrounded by French territory. The Peace of Aix-la-Chapelle of 2 May 1668*
restored the Franche Comté to Spain but confirmed the French positions in the Southern Netherlands.
In this so-called “War of Devolution”, the use of dynastic rights barely concealed the quest for the
expansion of rule of the King of France to the disadvantage of the Spanish Habsburgs, with French
diplomats involuntarily revealing the uncomfortable fact that they did not have stronger entitlements
in justification of their war against Spain in accordance with the established law of war and peace.
But the agreement of 1668 did npt have lasting impact, because the French side soon took
upon weapons again in support of its demand. In 1672, Louis XIV launched a new military
campaign in the Southern Netherlands, this time allied with Great Britain, Sweden, the Bishopric of
Liege and the Bishopric of Munster, the latter an Imperial Estate. This war ended with six peace
treaties concluded in the Dutch city of Nijmegen in 1678, supplement by a further instrument signed

Yvonne Pfannenschmid, Ludolf Hugo (1632 — 1704). Friher Bundesstaatstheoretiker und kurhannoverscher
Staatsmann (Hannoversches Forum der Rechtswissenschaften, 27) (Baden-Baden, 2005), pp. 126-130.

%1 Georg Jellinek, Allgemeine Staatslehre (Berlin, 1900), pp. 394-434 [second edn (Berlin, 1905);third edn (Berlin,
1913); reprint of the third edn (Bad Homburg, 1960)].

%2 Johannes Burkhardt, ‘Der Westfilische Friede und die Legende von der landesherrlichen Souverénitat’, in: Jorg
Engelbrecht and Stephan Laux, eds, Landes- und Reichsgeschichte. Festschrift fiir Hansgeorg Molitor zum 65.
Geburtstag (Bielefeld, 2004), pp. 199-220. Christian Hillgruber, Die Aufnahme neuer Staaten in die
Vélkerrechtsgemeinschaft (Kélner Schriften zu Recht und Staat, 6) (Frankfurt, 1998), p. 5.

8 Louis XIV, King of France, Remarques que !’on a faites dans le traitté ... des droits de la reyne trés-chrestienne
sur les Pays-Bas, ascribed to Antoine Bilain (s. I., 1667) [Abridged English version as: A Dialogve Concerning the
Rights of the Queen (Paris, 1667)].

% Treaty France — Spain, Aix-la-Chapelle, 2 May 1668, in: CTS, vol. 11, pp. 13-25.
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in the German town of Celle in 1679.% The agreements placed the King of France in control of the
Franche Comté of Burgundy, Alsace, Lorraine and the city of Freiburg in Southwest Germany, then
under Austrian rule. In the course of the two wars, the French army had emerged as the foremost
fighting force in Europe and served Louis XIV as the most formidable instrument in the expansion
of French rule to the disadvantage of the Habsburgs and their allies. In 1688, Louis XIV again issued
dynastic claims for hereditary succession, this time against the Palatinate. When, again, these
requests were turned down, Louis X1V ordered the occupation of the Palatinate. Emperor Leopold I
(1657 — 1705) sought to respond against the invasion by forming an alliance with King Charles 1l of
Spain, members of the Upper Rhine Imperial Circle and King Charles XI of Sweden (1660 — 1697),
who was member of the Bavarian dynasty of the Wittelsbachs. William of Orange, Stadhouder of the
Netherlands (1672 — 1702), acceded to the alliance in 1689, after he had been elected King of Great
Britain as William 111 (1689 — 1702). Through the alliance, the conflict, which became known as the
Nine Years War, affected not only Europe but also other parts of the world, namely the strongholds
under the control of long-distance trading companies in South and Southeast Asia. The peace of
Rijswijk of 20 September and 30 October 1697 terminated this war, again through a series of
bilateral agreements. The war ended unfavourably for Louis XIV. In the course of the campaign, he
had to evacuate the Netherlands and areas east of the Rhine, to recognise the election of William 111
as King of Great Britain against the Stuart pretender residing in exile in France and to pledge not to
act against the British king. The stronghold of Pondichéry in South Asia, which the VOC had
conquered during the war, was restored to French control.” However, at the end of the war, the
Kingdom of France formed an integrated stretch of land extending from the Pyrenees and the
Mediterranean Sea to the Atlantic and the Rhine, with the tiny exceptions of the town of Montbéliard,
remaining under the rule of the Duke of Wirttemberg, and the Venaissin with the town of Avignon
under the secular rule of the Pope. Drawing on this territorial basis, French theorists could state the
principle that rivers, mountains and oceanic coasts as features of the natural landscape should serve
as given administrative borders separating states rather than lines that had seemingly been drawn
arbitrarily through political consensus or military force. As frontiers in accordance with physical
features of the landscape appeared to follow the dictates of nature, they seemed not to be in need of
legal recognition by rulers. In the case of France, the diplomatic service employed the argument with
“natural” frontiers in support of its insistence that the Rhine, the Alps, the Pyrenees as well as the
coasts of the Mediterranean and the Atlantic Ocean should be equated as the borders of the Kingdom
of France.”’

The results of the wars, which the French king undertook between 1667 and 1697,
contradicted the declared war aims. The wars had not boosted the recognition of the priority of
dynastic rights, but had solidified government control over state territory in accordance with alleged
dictates of the natural landscape. Nevertheless, French diplomatic service defiantly pursued the
priority of dynastic rights, with continuing focus on Spain. Charles Il had remained without
offspring, and already during the negotiations for the Peace of Rijswijk, the king’s demise appeared
to be imminent. French diplomats therefore put the question about royal succession in Spain on the

% Treaty France — States General of the Netherlands, Nimegen, 10.August 1678, in: CTS, vol. 14, pp. 367-397.Treaty
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agenda of negotiations, which took place in Paris, London, Vienna and Munich against manifest
protest from Charles 1. Louis XVI announced that he would not acknowledge the succession of a
member of the Habsburg dynasty and, in the case of Charles’s death, would demand succession for
one of his descendants. Yet, French diplomats conveyed the impression that Louis XIV might change
his position if a candidate from a third dynasty could be found. Indeed, by 1698, the six-year old
Bavarian prince Joseph Ferdinand (1692 — 1699) of the Wittelsbach dynasty was selected as a
compromise candidate and found general acceptance. But the young prince died already in the
following year. The search for yet another candidate proved unsuccessful. When Charles Il
eventually passed away on 1 November 1700, French diplomats produced a last will, which Charles
apparently had signed two weeks before his death. The testament designated Philipp of Anjou,
grandson of Louis XIV as the heir to the Spanish throne. The Habsburgs rejected the document as
invalid, as it appeared to have been written under pressure from French diplomats. Moreover, the
Habsburg’s claimed that hereditary succession to kingdoms stood under fundamental laws not
subject to alterations of the will of a reigning monarch. The Habsburgs in Vienna named Archduke
Charles (King of Spain, 1703 — 1714, Emperor 1711 — 1740), as their candidate. Both candidates
found support in Spain and were elected. The result was war. In 1701, the Grand Alliance was
formed between William 111 of Great Britain and Stadhouder of the Netherlands, Emperor Leopold |
and a number of larger Imperial Estates. Louis XIV sided with the Wittelsbach dynasty, reigning not
only over the Electorate of Bavaria but also the Electorate and Archbishopric of Cologne, as well as
with the Duke of Savoy. The Alliance and the Empire declared war on France on 6 October 1702.%
The Emperor enforced a ban and a punitive action against the Duke of Bavaria, as he seemed to have
broken the treaties of Munster and Osnabriick.®* The ensuing war was costly and led to serious
defeats of the French army in the battles at Hochstedt on 13 August 1704, Ramillies on 23 May 1706
and at Malplaguet on 11 September 1709 with a total of about 44000 dead and wounded on the
French side. The British army conquered almost the entire Southern Netherlands and the stronghold
of Gibraltar on the southern coast of Spain. During the peace negotiations, beginning in 1710, Louis
XIV was ready to make concessions, while the allies aimed at full victory over France. However,
when Emperor Joseph I (1705 — 1711) died, Archduke Charles became Emperor Charles V1, like his
namesake Charles I/V, again uniting in his person the offices of Roman Emperor and King of Spain.
The combination of offices seemed to restore sixteenth-century Habsburg-Spanish relations and
intensified the intense public row that had arisen in Britain about the formation of the Great Alliance
at the very beginning of the war.*> Sympathies for the Habsburgs waned elsewhere in Europe as
well.

Habsburg military and political strength not only came on record through the war that they
fought in Western Europe against France but also in the campaigns that had been going on in the
Balkans since the Battle of Mohacs between the Habsburgs as kings of Hungary and the Ottoman
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Turkish Sultan in 1526. During the second half of the seventeenth century, Habsburg-controlled
armed forces took the initiative forcing the Ottoman army into retreat. In 1683, the Ottoman army
moved towards Vienna, subjecting the city to a siege for the second time. But what was planned as a
relief operation collapsed, after Habsburg defenders received support from an army under the
command of Jan Sobieski, King of Poland (1674 — 1696). Prince Eugene of Savoy (1663 — 1736),
who had risen to the supreme commander of the Habsburg-led imperial army, inflicted a grave defeat
upon Ottoman forces during the Battle of Zenta on 11 September 1697 in an irregular surprise attack
at extremely low casualties on the Habsburg side. Following this defeat, the Sultan agreed upon a
peace settlement consisting in four bilateral agreements signed at Carlowitz on 26 January 1600. In
essence, the agreements established a frontier between territories under Habsburg and on Ottoman
control, thereby including the Sultan and the territories under his rule in the Balkans into the
European states system.*”" The treaties recognised the legal equality of the signatory parties not only
through repeating the mutual concession of the imperial title to the Emperor and the Sultan, but also
by the inclusion of the Most-Favoured-Nation clause; the British-Ottoman treaty of 1675 even
guaranteed the freedom of travel of British merchants in territories under Ottoman control.** The
complex of treaties signed at Carlowitz included the Emperor and the Sultan into the treaty network
and the underlying customary law of public treaties among states. By 1699, the making of treaties
between Muslim and Latin Christian rulers on the basis of the recognition of legal equality had
evolved into an established practice, as documented in the agreement between Great Britain and
Tripolis of 5 / 15 March 1676, between Algiers and France of 11 March 1679* and between
Algiers and the Netherlands of 30 April 1679 and the two treaties between France and Persia of 1708
and 1715.* The British-Tripolitan agreement, as the two other instruments, regulated maritime
traffic on the Mediterranean Sea and stipulated the reciprocal renunciation of the use of force against
ships travelling under the flags of the signatory parties. The two French-Persian instruments were
trade agreements, in the latter of which King Louis XIV used the title “Emperor” (Empereur) for
himself in addition to the traditional style “Most Christian King of France” (Rois Trés Chrétien de
France). The mutual recognition of treaty partners as states presented no problems on the Christian
as well as on the Muslim side. The complex of treaties signed at Carlowitz included the Emperor and
the Sultan into the treaty network and the underlying customary law of public treaties among states.
Philosopher and politician Gabriel Bonnot de Mably (1709 — 1785), a close contemporary observer,
noted already in 1748 that the Carlowitz treaties had connected the Ottoman Turkish Empire with
Europe.”® For the Habsburgs, the Carlowitz settlement was particularly beneficial, as their control
over territories in the Balkans expanded significantly. As a result, British as well as French diplomats
could persuasively point to the political dangers of again uniting the offices of the Emperor and of
the King of Spain in one and the same Habsburg ruler.

Consequently, the British government, at the recommendation of Henry Saint-John
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Viscount Bolingbroke (1678 — 1751),*” could suggest the dissolution of the Great Alliance in 1712
and 1713 with the implication that the British side would no longer back Habsburg war aims.
Bolingbroke went even further with his proposal that the British government should promote the
settlement of the controversy about royal succession in Spain by recognising Philipp of Anjou.
Bolingbroke demanded as a condition for British approval of Philipp’s succession that the French
and the Spanish Bourbons reciprocally renounced the rights to succession in the kingdom where they
did not reside. Accordingly, members of the Bourbon dynasty in France would not be entitled to
claim succession rights in Spain and, vice versa, Spanish Bourbons would waive their rights of
succession in France.”® Beyond fears of increasing Habsburg military and political leverage, another
factor strengthening the French position in the informal negotiations about the ending of the war was
royal succession in Great Britain. In 1688, a “Revolution” had forced King James 11 (1685 — 1688),
grandson of James I, to seek exile in France and led to the election of William of Orange as king,
who ruled jointly with his wife Mary (1689 — 1694). Queen Anne (1702 — 1714), William’s
successor was without offspring and, after her death, succession to the British throne would pass to
the Protestant dynasty of the Welfs as Dukes and Electors of Hanover in the Empire. However, the
descendants of James I, living in France, campaigned for their succession rights and hoped to return
eventually. As Louis XIV indirectly supported the claims of the descendants of James Il, the British
government tried to trade its conciliatory approach towards France against Louis XIV’s recognition
of the Protestant succession in Britain.

In 1712 and 1713, formal peace negotiations took place in the Dutch city of Utrecht, which
led to the conclusion of twelve bilateral treaties among the warring parties.” Taken together, the
treaties cast into legal norms Bolingbroke’s proposal, thereby confirming the priority of the stability
of state institutions over dynastic privileges. Philipp of Anjou (1700 — 1746) received recognition as
the rightful King of Spain for himself and his descendants, while “renouncing” his entitlements for
succession in France. Vice versa, the French Bourbons “renounced” the claims to hereditary
succession in Spain for themselves and their descendants. Consequently, the ruling Kin group of the
Bourbons divided itself into two separate, legally unrelated dynasties. Henceforth, the continuity of
the Kingdom of Spain as a state was guaranteed even under a Bourbon king. On his side, Louis XIV
accepted Viennese Habsburg rule over the Southern Netherlands, which had previously been under
the sway of the Spanish king, as well as over the Spanish controlled parts of the Italian Peninsula,
namely Naples, Mantua, Parma, Piacenza and Guastalla. Great Britain, which had been transformed
into the United Kingdom of Great Britain and Ireland through the union of the English and the
Scottish Parliaments in 1707, obtained some French colonial territories in North America and the
stronghold of Gibraltar. The Duke of Savoy became ruler of Sicily. Emperor Charles VI, who had
hesitated to withdraw as King of Spain, eventually agreed upon the principles of the Utrecht
settlersrgent and signed the special treaties of Rastatt of 6 March 1714 and Baden of 7 September
1714.

Through the treaties of Utrecht, Rastatt and Baden, the Holy Roman Empire gained
stability as a state, featuring some special elements of its form of government, namely the
irregularities which Pufendorf had pointed out, but no longer holding any special position vis-a-vis
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other states. The Emperor, indeed, remained the sole bearer of the imperial title in Latin Christendom,
thereby possessing a unique position among other monarchs in this part of the world. The uniqueness
of the imperial title within Latin Christendom continued to support the argument that Emperor was
in a privileged position over other monarchs. Yet, the Holy Roman Empire as a whole no longer held
legal prerogatives over kingdoms and other states and their rulers outside its borders. However, up
until the beginning of the nineteenth century, the priority of the stability of states over dynastic
privileges remained contested, as the dynasties formed a Europe-wide network of kin groups and
continued to demand the rights in a series of further wars of hereditary succession. Nevertheless, the
Utrecht settlement did establish the basis on which the European states system constituted itself as a
firm assemblage of political communities. Wars might jeopardise the continuity of the states system,
but legal norms no longer called it into question.

By consequence, sovereigns could not hope to accomplish the raise of their rank by simply
increasing the number of territories under their rule through the deployment of military force.
Instead of resorting to war, sovereigns more often succeeded in the acquisition of higher monarchical
titles through diplomatic means and, as a rule, beyond their traditional realms. For one, Elector
Frederick August 11 of Saxony (1694 — 1733, King of Poland 1697 — 1706, 1709 — 1733) acquired
the royal title through his election as King of Poland in 1697. The Duke of Savoy rose to King of
Sicily through the Utrecht settlement. He exchanged this title against the novel title of the King of
Sardinia in 1718. George Louis | of Hanover (1698 — 1727), whose father Ernest August (1679 —
1698) had just been appointed ninth hereditary Elector of the Empire in 1692, succeeded to Queen
Anne as King George | in the United Kingdom (1714 — 1727). Frederick 111 Elector of Brandenburg
(1688 — 1713) had a new royal title created for himself over Prussia, which was perceived as located
outside the Empire, technically on Polish territory. Once, the fabrication of the new royal title had
been accepted among other kings, Frederick I11 had himself crowned “King in Prussia” as Frederick
1 in 1701. Hence, some monarchs within the Empire accomplished the raising their ranks by uniting
rule over their hereditary lands with control over kingdoms outside the Empire. The personal unions,
resulting from these maneuvers, not necessarily entailed unions of states. For example, the election
of the Elector of Hanover as British king did not entail the union of both states, and neither so did
the election of Elector Frederick August as King of Poland. Hence, personal unions did, as a rule, not
lead to state destruction. Even in the few cases, where, as in Brandenburg-Prussia and
Savoy-Sardinia, real unions came into existence in the context of upgrade of rulers’ titles, no state
destruction took place, as the areas serving as the territorial bases for new royal titles had not
uncontestably been states before. In any case, the recognition of the newly created royal titles
through other sovereigns within the European states system was considered a requirement.”*

Expansion and Centralisation of European Rule

The British-Spanish agreement of Utrecht followed the precedent of the treaties of Munster and
Osnabriick in stipulating a Christian, general and perpetual peace under the goal of preserving repose
through a “just balance of power” (ad firmandam stabiliendamque Pacem ac Tranquillitatem
Christiani Orbis justo Potentie AEquilibrio). > This bilateral treaty included the whole of
Christendom into its framework of norms and even regulated the relations among colonial rulers in
America. During the second half of the seventeenth century, there had been repeated clashes on the
sea among crews of European ships cruising in American waters as well as on the main land over
rights of colonial rule. These conflicts had not only affected the involved European rulers but also
the long-distance trading companies doing business and holding possessions in America. The
conflicts had arisen from the gradual retreat of the Portuguese and Spanish colonial administration in
face of competition from other European state governments. For one, Oliver Cromwell (1599 —
1658) in his capacity as British Lord Protector after the execution of King Charles | (1625 — 1649)

5 For a study see: Barbara Stollberg-Rilinger, <“Honores regii”. Die Konigswiirde im zeremoniellen Zeichensystem
der Frihen Neuzeit’, in: Johannes Kunisch, ed., Dreihundert Jahre PreuRische Konigskronung (Forschungen zur
brandenburgischen und preufischen Geschichte, Beiheft N. F., vol. 6) (Berlin, 2002), pp. 1-26.

52 Treaty Spain — UK, July 1713 (note 49), art ., 1., p. 299.



191

had obtained in 1655 a manifesto from poet jurist John Milton (1608 — 1674), who, like Francisco de
Vitoria in the sixteenth century, advocated the effective occupation and use of the soil for
agricultural purposes as a precondition for the recognition of entitlements to colonial rule. Milton,
however, turned Vitoria’s argument against Portugal and Spain, proclaiming the limitation of
Portuguese and Spanish colonial rule to those parts of the American continent and the Caribbean,
where Spanish settlement had been in existence since the sixteenth century. According to this
argument, large parts of the American continent were open for the settlement of colonists from other
European states.®® In his manifesto, Milton combined Grotius’s doctrine of the open sea with the
limitation of access rights to areas which could actually be used for agriculture. However, there was
no binding agreement under the law among states accommaodating rival claims to colonial control,
whence conflicts were often settled through the use of military force.

Moreover, the continuing deportation of enslaved Africans to America put on the
diplomatic agenda the demand for agreements about the issue, who had the legal competence to
privilege European slave traders for the operation of slave ships as well as for the sale of slaves in
American markets. Arrangements over this issue, which could not be defended on any moral grounds,
became desirable, once the Spanish and, from 1640, the Portuguese administration proved incapable
of executing the competence of giving out deportation licenses to slave traders. While the
Portuguese and Spanish administrations had entered into special “asiento” contracts with trading
companies for certain parts of the world,>* the Utrecht peace conference of 1712/13 also enacted a
general treaty through which the monopoly of the trans-Atlantic slave trade passed from the Spanish
to the British government. The British king, then, privileged a variety of trading companies with the
consequence that the deportation of enslaved Africans became practically unregulated. The
eighteenth century, conseugnelty, witnessed a sharp increase in the numbers of deported Africans.”

Among the European states, the Kingdom of France rose to the model of centralised
bureaucratic rule, even though the French army had not been able to conclude the war on the
succession in Spain victoriously. The government under Louis XIV attracted local aristocratic lords
to the central royal court, which was established in the Palace of Versailles outside Paris. Louis XIV
ordered the construction of Versailles as the centre of the entire kingdom and allowed himself to be
regarded as the personification of the state. The subjection of local aristocrats to the control of the
central administration had, among others, the merit that the royal bureaucracy obtained direct access
to tax revenues, which previously aristocrats had collected on behalf of, though not always faithfully
surrendered to the king completely. As a higher amount of revenue reached the central court under
the new regime, it became possible for the administration to establish specialised agencies, thereby
enhancing its grip on the ruled. While the bureaucratisation of government applied to many aspects
of administration, it had its most significant impact on the conduct of relations with other states in
diplomatic and military respects. While specialised secretaries in charge of the relations with other
sovereigns had been appointed in England from the beginning of the sixteenth century, in France
from the times of King Henry II, it was only Louis XIV who formed a hierarchically ordered
bureaucracy dealing with foreign policy. Under Louis’s minister Jean Baptist Colbert, Marquis de
Torcy (1665 — 1746), who was in office from 1698 to 1715, a ministry for foreign affairs came into
existence. The number of officials in charge of foreign affairs increased twentyfold between 1661
and 1715. The increase of ministerial staff reflected the growth in size and number of French
diplomatic missions elsewhere in the European states system, now including not only the Ottoman
Turkish Empire but also Russia. The French model of the diplomatic service spread to other
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European states at the turn towards the eighteenth century.

The norms of diplomatic service were a field of study at universities and were treated in
academic literature, which displayed diplomats as news agents.® Grotius had opened a
wide-ranging discussion about the legal conditions under which the integrity of diplomatic envoys
and their property could be enhanced. He had established the legal fiction as if an envoy would ,,s0
to speak, be placed outside the territory” of the receiving ruler (fictione simili constitueretur quasi
extra territorium). In doing so, he provided a juristic formulation of the principle of the
extraterritoriality of diplomatic envoys in an effort to remove them from the legal control of the
receiving rulers and governments. He did so by resorting to the fourteenth- and fifteenth-century
theory of the personality of law and suggested that diplomats should be treated as if they carried the
territory of their sending state on their backs and never legally entered the territory of the receiving
state. Grotius used this fiction for the purpose of supporting the conventional general argument that
diplomatic envoys should be inviolable. In this respect, he argued a more cogent fiction than later
seventeenth-century theorists, who, like Cornelis van Bynkershoek (1673 — 1743), believed that
envoys remained legally on the territory of the sending state. Bynkershoek’s radicalisation of
Grotius’s fiction established a tradition of legal reason about extraterritoriality that early
twentieth-century theorists still upheld. Yet later theorists, such as Heinrich Cocceji (1644 — 1719),
were in line with Grotius in continuing to demand inviolability for envoys.>’

Although diplomacy formed part of academic debates, specialised institutions for the
training of diplomats were rare and the few schools that did exist folded soon. The papal curia
established the first of these schools in 1701, which closed after a few years. In France, the
Académie Politique for the education of diplomats operated between 1712 and 1720. The University
of Oxford installed a professorship for Arabic to train young envoys to be dispatched to Istanbul.
These teaching institutions did respond to the rising demand for qualified diplomatic staff and put on
record the widening acceptance of the French model of the bureaucratic state. Yet, the brief periods
of their operation revealed their limited achievements. The effort of central administrations, to
professionalise the conduct of inter-state relations through bureaucratic measures of the training of
young diplomats stood against the established conventions of diplomatic practice. These conventions
privileged aristocrats as, so-to speak, born diplomats, who would not subject themselves to
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educational measures promoted under royal administrative authority. Aristocrats could take this
position, for they usually received education within their kin groups. In addition, they usually
continued to go on their missions at their own expense. That practice awarded to them ample
chances of conducting their activities in such ways as to compensate their expenditures from
resources offered to them during their missions and from non-monetary advantages of which they
might be able to avail themselves. Hence, the central administration had limited control over the
envoys as long as they were travelling. The envoys did receive instructions from dispatching rulers
about what to do and not to do at their destinations. But while they were on the move, they could act
largely at their own discretion. Even Leibniz as a distant observer demanded that the diplomatic
service should become subject to further ordering measures and suggested the introduction of
official ranks among the envoys. He specified that only the highest ranking diJJIomat in a mission
should hold the title of Ambassador officially representing the sending ruler.>® But that proposal
remained theoretical. In practice, even at the beginning of the eighteenth century, there was no
generally accepted ranking scheme for diplomatic offices in standing missions. Instead,
non-standardised, usually descriptive titles remained in use for envoys. Even though the French
title “Ambassadeur” and its variants in other European languages became more common from the
turn towards the eighteenth century, its special application for the head of a standing diplomatic
mission increased only sluggishly. The British king, for one, sent out only 69 envoys under the title
“Ambassador” between 1689 and 1789. Furthermore, the old question of which members of a
standing mission could claim immunity for themselves remained without a legally binding answer.
Hence, arrests among diplomats continued to occur.

Already jurist, politician and liberal parliamentary deputee Heinrich Bernhard Oppenheim
(1819 — 1880) noted in 1845> parallels between the buildup of standing diplomatic missions and the
contemporary seventeenth-century changes of the modalities of military service. Oppenheim took
these parallels to indicate the rising intensity of the bureaucratisation of rule in states. The changes
of military organisation have repeatedly been associated with the formation of the so-called
“standing” armies.** However, this term is misleading as it suggests a planned and purposefully
steered process, at the end of which armies were “standing” fighting forces. But no such process ever
existed. References to “miles perpetuus” (perpetual warrior) were contemporary indeed. Yet armies
as lasting institutions under the command of sovereigns did not result from some master plan, rather
they came into existence as the eventual result of many decisions that had been made ad hoc in given
situations without overarching long-term goals. Commanders of armed forces had made such ad hoc
decisions even before the seventeenth century by ordering certain contingents of warriors to remain
under arms after the end of a battle or of a war. King Charles VII of France (1422 — 1461) ordered
troops to remain under weapons in peace time in 1448,°* and Emperor Charles V did not disband his
warriors after the Battle of Pavia in 1525. However, after the end of the Thirty Years War, such
decisions took place at increased frequency, specifically in France. Instead of referring to these
fighting forces as “standing”, it is more appropriate to apply to them the formula of “armies that
remained standing”.®” This formula ably encapsulates the practice, gaining popularity among
sovereigns and military commanders, to employ warriors not merely in military confrontations but
also as ordering forces within states in times of peace. The “armies that remained standing”
demanded continuing pay as well as the employment of a corps of professional commanders. Hence,
warriors, mercenaries and militiamen turned into soldiers as the ruler’s men and commanders
became officers as holders of offices in service to the ruler. Armies converted into state agencies, if
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and as long as rulers had at their disposal financial resources sufficient to maintain soldiers under
arms and could also keep in existence the necessary administrative services. In France, the process
of the generation of an “army that remained standing” was fastest. Under Louis XIV, armies became
subjected to intense government surveillance, manifest in comprehensive officially and even
privately authored manuals of military service.®® Therefore, the argument does not hold, according
to which the French government under Louis XIV should simply have been unable of disbanding
armed forces, because warfare was endemic from the Peace of the Pyrenees of 1659 onwards.
Instead, Louis XIV not only refrained from disbanding armed forces under his control but also
imposed a new type of order upon them. To accomplish this new order, he employed his most active
and efficient reformer of the state and the military, namely Sébastien le Prestre de Vauban (1633 —
1707). Vauban drew on the military reforms, which Maurice of Orange had promoted during the
Dutch rebellion against Spanish rule, introduced regularly and centrally supervised drill for all
soldiers and conducted maneuvers in the form of movements, called “evolutions”, of entire
battalions according to fixed plans. The Oranian military reform also took root in Britain and in the
German-speaking areas from the middle of the seventeenth century.

Oranian practice also shaped the style of fortification building according to geometrical
patterns. Vauban ordered the construction of fortresses on the borders of the kingdom along
strategically significant roads in an effort to block invading armies from entering territory under the
control of the French king. In addition to this defensive strategy, he advocated the Lipsian ethics of
self-constraint. In his memorandum on the interest of states in Christendom, he urged Louis XIV
around 1700 to recognise Spanish colonial possessions in America, thereby pleading against
attempts to challenge the then existing arrangements among European rulers about colonial rule. In
Vauban’s view, the fortresses and the French army above all else served the purpose of guaranteeing
the security of France.** However, Vauban’s defensive strategy was difficult to reconcile with the
expansionist policy that Louis X1V was pursuing.

French fortifications in Vauban’s style served as the model for fortifications built
elsewhere in Europe and even for the defense works that the long-distance trading companies put in
their overseas strongholds. The theoretical foundation for these schemes rested on the expectation
that war could be made plannable through the regularisation of actions performed in its course, the
building of a network of fortified places as focal points of military action and through the avoidance
of incalculable risks for warring parties. According to the firm conviction of seventeenth-century
military theorists, the battle was the most risky type of military action. In the view of theorists, then,
wars had to be made plannable through the avoidance of battles whenever possible. Marshall Henri
de la Tour d’Auvergne, Vicomte de Turenne (1611 — 1675), perhaps the most prominent of military
commanders under Louis XIV, posthumously received the highest praise, which was thinkable
within the disposition to make warylannable: early eighteenth-century theorists ranked him as the
master of the avoidance of battle.®® Put differently: armies “that remained standing”, were to be
capable of doing battle at any time; but succeeding in battle was not their main purpose; instead, they
stood under arms to guarantee the preservation of the existing order and the termination of a war
with the smallest possible number of casualties. The principal goal of the avoidance of battle neither
implied that no battles were fought nor did it mean that battles were fought less bloodily. But the
principle put on record that military service had adopted Lipsius’s ethics of self-constraint. Moreover,
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accomplishing calculability of wars presupposed the enforcement of strict discipline and order in the
armies themselves. David Fassmann (1683 — 1744), free journalist and bestseller author, used
Lipsian ethics of self-constraint as the platform for a catalogue of virtues he assigned to soldiers
early in the eighteenth century. The catalogue consisted of eighteen “qualities” soldiers were to
exhibit: fear of God, prudence, courage, willingness to face danger and death, sobriety, watchfulness,
self-contentedness, loyalty, obedience, respect for superiors, attentiveness, “hatred of despicable
people”, ambition and desire for fame, cleanliness, refraining from reasoning, that is, from calling
into quggtion given orders, avoiding mistakes, searching for knowledge and, at last, a “good
nature”.

The Law among States and the Law of Nature

The parallelism that Oppenheim noted between the build-up of a network of standing diplomatic
missions and “armies that remained standing” indicated the increasing significance, which efforts for
the preservation of order and the accomplishment of rule-based patterns of action obtained during
the second half of the seventeenth century. In other words, the expectation gained widening
acceptance during the period that legal norms and other types of rules not only ought to be observed
in war and in peaceful relations among states, but also could be observed. Military action in war as
well as activities of diplomats communicating between states, already within Grotius’s theory of the
law of war and peace, had to follow the principle that the restitution and maintenance of peace were
not being jeopardised. In its association with the ethics of self-constraint, the expectation that the
acknowledgement of the rule of law was not only mandatory but also possible re-enforced the
Augustinian paradigmatic sequence of peace, war and peace.

In addition to the ethics of self-constraint, the perception gained strength that nature was
the comprehensive, divinely-willed, stable order not subject to human decision-making. As in
Cicero’s time, this order seemed to comprise even legal norms, considered to be generally valid all
over the globe. The law of war and peace, now integral part of the law among states, thus, appeared
to be correlated with the law of nature. While this perception remained uncontested throughout the
seventeenth and eighteenth centuries, controversy arose among theorists about the problem of how
precisely both fields of the law were related. Within this controversy, Grotius’s theory of the law of
war and peace formed the platform, on which all participants in the debate based their arguments.
The controversy led to the increase in the production of academic writing, listed up in research
reports from the turn towards the eighteenth century. These reports reviewed research work on the
law among states not only with a focus on Europe, but also took into account Africa, America and
Asia.’” At the same time, Arabic texts, containing information about the Muslim law of war and
peace, became accessible in English, German and Latin versions. The publication of these texts
served the explicit purpose of defending Muslims against erroneous charges of having acted in
breach of the law of war and peace.®® Although theorists did not totally disconnect the law of war
and peace from religious beliefs, they took notice of the empirical fact that the religious foundation
of the law of war and peace did not stand against manifest material agreements among norms of that
law across the bounds of religions. Hence, theorists confirmed that legal relations among different
religious communities were possible,”® as the great tradition of the law of war and peace had
suggested for a long time.

By the 1670s, the controversy about the relationship between the law among states and the
law of nature produced two schools. On the one side, theorists more or less rigorously set the law
among states apart from the law of nature on the grounds that the law among states appeared to them
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to result mainly from human action, while the law of nature did not. On the other side, theorists
denied the possibility that the law among states above sovereigns could result from human action.
The first school, in turn, fell apart into two camps. One group of theorists restricted the meaning of
ius gentium to the law among states, which followed from human action alone, thereby defining the
law among states as positive law. The other group advocated the position that ius gentium should
serve as the comprehensive term for the law flowing from nature together with the law arising from
human action. On member of the first group, known as positivists in research on the history of
international law,” was the Jena philosopher Johann Friedrich Horn (1629 — 1665), who devoted to
the law among states a passage in his general theory of the state published in 1665. In this passage,
Horn restricted the application of the term ius gentium to set legal norms and insisted that such
norms could neither be generated by way of treaties nor through the law of nature, but only through
custom. He insisted that only customary law was binding exchanges among most states. Horn’s
reasoning was that the usually bilateral agreements between sovereigns could not generate norms
that were universally binding. Instead, only customary law could effectively restrict the
decision-making power of sovereigns, even though it had not been explicitly agreed upon and was
usually not laid down in writing. Quoting Grotius™ and referring to Lipsius,”> Horn would derive
the binding force of the law among states neither from the obligation to honour existing treaties
(pacta sunt servanda) nor from the commands of some non-human agent. Rather, Horn restated the
Lipsian creed that the binding force of the law among states resulted exclusively from the insight of
reasonable sovereigns, who would selfishly recognise the advantage of abiding by the law among
states.”® Even though the sovereignty (majestas) of a ruler could only originate from divine will and
not from human contractualising action, the law among states, Horn insisted, was capable of
orienting the actions of sovereigns towards the abidance by the law and the preservation of peace.
Horn used the word “tranquility” (tranquillitas) for the concept of stabilit%/ in conjunction with the
concept of peace, " in accordance with legal texts of the twelfth century.” In his memorandum on
the security of the Holy Roman Empire of 1670, Leibniz, who elsewhere even consociated stability
with happiness, followed Horn’s usage,”® as did the imperial councillour Franz Paul von Lisola
(1613 — 1674) in his treatise on imperial privileges of 1674.”

Likewise, jurist Samuel Rachel (1628 — 1691), who held a professorship of the law of
nature and ius gentium at the University of Kiel, the first professorship of this kind to be established
in a law faculty, drew the distinction between the law among states “proper”, which he identified
with law set through human action, and that part of the law of nature that appeared to apply to
humankind. However, Rachel differed from Horn in admitting only treaties as sources for the
“proper” law among states and maintained, referring to Aristotle, but not to Roman civil law, that the
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obligation to honour treaties applied to private law exclusively and was of no concern for
sovereigns.”® Nevertheless, Rachel did credit the law of nature with effects on practical human
action in the respect that he derived from the law of nature certain norms of the conduct of war.
Among these norms, Rachel ranked the obligation of warring parties to declare only just wars, to
exercise constraint regarding the deployment of military means in war and to pursue no other war
aim than the restitution of peace. Like Horn, Rachel used the word tranquillitas as a term connected
with peace.” The Strasbourg theologian Johann Joachim Zentgraf (1643 — 1707), another member
of the group, concurred in admitting the restitution of peace as the sole just war aim, but differed
from other seventeenth-century legal theorists in conventionally juxtaposing the ubiquitously valid
ius gentium against what he posited as the specifically European law among states.®

In contradistinction against Horn, Leibniz, Rachel and Zentgraf, Samuel von Cocceji
(1679 — 1755), who taught the law of nature and ius gentium at the University of Frankfurt on the
Viadra, took the view that the law among states set through treaties was the “secondary” part of a
comprehensive law, the “primary” part of which was the law of nature valid for all humankind. In
taking this stance, Cocceji opted for the second group, arguing that both legal fields flew from divine
will, while accepting as binding only the law of nature. The law among states, Cocceji assumed,
could not be binding for sovereigns, as there was no binding obligation for sovereigns to abide by
law above them. However, he conceded, in the Lipsian vein, that sovereigns could voluntarily accept
the duty of either implementing certain legal norms or recognising the same duty as part of
customary law.®* Horn, Leibniz, Rachel and Zentgraf, on the one side, as well as Cocceji on the
other, thus, responded to the question why sovereigns should be willing to acknowledge the validity
of existing treaties under the law among states. Horn and his group assumed that there could not be a
principled legal obligation to honour treaties, because such an obligation could not become part of
agreements among sovereigns and, further, because the law of nature did not provide for the basic
norm pacta sunt servanda. By contrast, Cocceji expected that the law of nature featured the basic
norm pacta sunt servanda, whence it applied to sovereigns as to all humankind, could be explicitly
stated in treaties or be contained in customary law. Cocceji thus postulated that the pluralism of
contractual obligations of sovereigns in conjunction with customary law could transfer the law of
nature into the law among states. Cocceji’s postulate made sense in the second half of the
seventeenth century, given the then waning practice of swearing oaths in validation of treaties. As
contracting parties betrayed increasing reluctance to rely on the oath, the conditional self-sacrifice
towards the divine agent, as the ultimate guarantee of the implementation of treaties, they ever more
often resorted to patterns of human action as instruments of the enforcement of treaties. An early
eighteenth-century systemic scheme of enforcement mechanisms listed the verbal “promise”
(promissio), the surrender of material items, such as land, mobile as well as immobile objects, and
the production of hostages as instruments for the enforcement of treaties and omitted the oath.®?

Samuel von Pufendorf, who was the first to hold a professorship of the law of nature and
ius gentium from 1661 to 1668, placed within the arts faculty of the University of Heidelberg, and
had been appointed to this professorship upon recommendation from Peter Grotius, the son of Hugo
Grotius,® remained within the ethics of self-constraint according to Lipsius, Grotius and Horn. In
his handbook on the law among states, first published in 1672, he categorised peace as the normal
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condition of humankind and concluded that nature demanded the avoidance of unnecessary
destructions in war2* Like Rachel, Pufendorf derived the basic norm pacta sunt servanda from
private law, but, unlike Rachel, conS|dered it self-evidently as applicable to treaties among
sovereigns under the law among states.®* According to Pufendorf, every state was sovereign and the
sole law binding sovereigns contained the duty to provide security (salus) for the ruled (populus).®

Thus, Pufendorf insisted that states were security-providing institutions and that rulers should
conduct relations among states in good order within an unchangeable systemic normative framework,
even when laws were lacking. The norms, he claimed, were to be derived from the law of nature.®’

It was only with regard to this point that Pufendorf agreed with Thomas Hobbes (1588 — 1679),
whose political theory he otherwise criticised severely. Against early seventeenth-century theorists,
Hobbes defined the state comprehensively as body politic or political society comprising a multitude
of members united into one “person through a common power for their common peace, common
defence and common well-being.®¥ Hobbes posited rulers as providers of comprehensive security
for the ruled under their control and argued that rulers had to respect the law of nature, if they
wanted to be and remain capable of acting as security providers. He was in agreement with
contemporary political theorists in equating the government contract with the explicit renunciation
by the ruled of their natural right of self-government.%® According to this theory, Wars stood against
the law of nature, the sum of which, he noted, consisted in the making of peace.”® Hobbes even
committed himself to the prmmpled statement that security for the ruled should be acknowledged as
the supreme law of rule.” Hobbes agreed with seventeenth-century theorists such as Johannes
Althusius (1563 — 1638) in demanding that wars should be fought only under a morally justifiable
war aim and under the conditions that St Thomas Aquinas and Lipsius had already outlined. Thus,
Hobbes imposed upon sovereigns the overall duty of providing security for the ruled. New studies in
the history of political theory have therefore rightly argued that Hobbes in Leviathan did not identify
the state of nature with the permanent state of war of all against all, but rather categorised as a given
the p055|b|I|ty of the eruption of violence at any point of time as long as the state of nature
prevailed.*> Even though Hobbes’s categorisation of the state of nature as the unruly condition of
insecurity met with staunch rejection not only from Pufendorf but also from other contemporary
theorists, who identified peace as the given state of nature,”® both Pufendorf and Hobbes shared the
conviction that all sovereigns held the right of autonomous legislation and, in their relations with
other states, operated as persons, who were not subject to rule but solely to the law of nature. As
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Pufendorf devoted the largest part of his handbook to explication of the law of nature, his statements
on the law among states had summary character and were not highly original compared to those of
contemporary theorists. Despite discrepancies over detail, the theorists postulating the existence of
the law among states remained within the conventions of the law of war and peace.” In a
posthumously edited work, even Horn applied Cicero’s and Grotius’s concise definition of war as a
“struggle by force” (certatio per vim) and tied the conditions for the recognition of a war as just to
the goals of providing security for the ruled, the restoration of lost property, the restitution of
previously inflicted injustice and the existence of a legitimate ruler as the initiator of the war. He also
demanded that wars should be oriented towards the overall aim of stabilising peace.*®

In addition to these matters of general scope, Heinrich von Cocceji, Pufendorf’s successor
at Heidelberg, the Strasbourg theologian Zentgraf and Johann Wolfgang Textor (1638 — 1701), jurist
initially at the University of Altdorf, then at Heidelberg and also jurisconsultant of the city of
Frankfurt, took to special topics of the law of war, which earlier handbook literature had rarely
raised. Zentgraf investigated, among others, the problem of the weaponries that could be deployed
legally in war.*® In view of the increasing centralisation of rule in states and the demarcation and
fortification of inter-state borders under the prevailing mix of small-scale territories, Cocceji focused
on the question of how legitimate rule could be spread out across several non-contiguous
territories.”” Moreover, Textor focused on the practical application of the law of war relating to the
issue of the conditions under which the army of a belligerent ruler could legally be marched across
the territories of non-belligerents. As a rule, the possibility of passing through non-belligerent
territory, often the essential condition for the movement of troops before and during a war, depended
upon the consent by the ruler in control over the territory to be crossed. Therefore, non-belligerent
sovereigns could take sides in a war by simply refusing passage to one and granting it to the other
side. Textor dealt with the question of whether there could be a right of passage even against the
declared will of the sovereign in charge. On principle, Textor rejected the argument that some right
of passage could be enforced against the will of a sovereign, drawing on the private legal norm that
granted to land owners the right to regulate access to their property. However, Textor admitted that in
war, the right could be restricted, if belligerents had cogent interests in their support. For example,
Textor noted, a sovereign could refuse to grant permission to cross only under the condition that the
permission might seriously jeopardise core sovereign ruling competences. Yet, Textor insisted that
refusal to grant permission to cross non-belligerent territory could not be a just cause of a war. In any
case, the crossing armies had to refrain from inflicting any damages upon the lands and the resident
populations and should compensate for any damages that had actually occurred. Under no
circumstances could entire armies be permitted to march through nonbelligerent territory in combat
formation, as such marches were a threat to the security of the territory. Instead, trespassing armies
had to be divided into separate contingents.”® Still now, many state archives keep a substantive
amount of records from the seventeenth and eighteenth centuries about regulations for the passages
of armies.

The debate about the conceptual relationship between the law among states and the law of
nature took place mainly in academic treatises, published in Latin in universities of the
German-speaking areas. Even though the number of professorships specialising in the law of nature
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and law among states was small — the Heidelberg professorship, for one, was in existence only for a
few years —, the law among states formed a regular subject in many university curricula, often in
association with the law of nature, mainly in law faculties. Hence, there was an audience for this
academic literature, usually juristic in kind. The law faculties positioned lectures in the law among
states next to lectures on the public law of the Holy Roman Empire. While the Kingdom of France
under Louis XIV emerged as the model for the centralisation and bureaucratisation of rule and the
French language rose to the rank of a lingua franca among diplomats within the European states
system, as Leibniz observed in his comment on the Peace of Rijswijk,* the inclusion of the law of
nature and the law among states into the curricula of law faculties took place within the Empire,
where the argument made sense that the conceptual boundaries between imperial public law and the
law among states were not overly tight.

The school of the deniers of the law among states formed itself around the middle of the
seventeenth century. Its members defended their position on the basis of the theory of the law of
nature. According to the theory, so Baruch Spinoza as well as Thomas Hobbes'® believed, nature
had endowed all human beings with the demand for everything. As all individuals appeared to them
to be equals in the state of nature, competition and conflicts could arise about objects of limited
availability but in simultaneous general demand. They ascribed such conflicts to relations among
states as well.*® Consequently, states were under continuous threat of war, in which the power of a
single state could set the law.'®® Individuals could, according to this argument, overcome the
incessant threat of war through the voluntary conclusion of a government covenant, subjecting them
to the control of a ruler. However, such a government covenant was not available for sovereigns,
because there could not be a ruler above sovereigns. Imperial publicists such as the Giellen jurist
Johann Nikolas Hert (1651 — 1710) concluded, following Hobbes and Spinoza, that no law could be
enforced among states.'”

Samuel von Pufendorf vehemently objected to this theory. He argued that nature had
provided everything within human reach in sufficient quantity, so that conflicts over the possession
of scarce items could not have come about in the state of nature. Wars, according to Pufendorf, had
occurred only, after human beings had formed groups, thereby abandoning the state of nature.’®*
Nature, Pufendorf insisted, was not under the continuous threat of war but ruled by a lasting and
well-ordered peace. According to him, the deniers of the law among states, by implication, called
into question the Augustinian paradigmatic sequence of peace, war and again peace by postulating
that peace was not naturally given but the product of human activity within states. Pufendorf and,
with him, the defenders of the law among states, took the counter position that the Augustinian
paradigm remained valid and that the conclusion of peace was a sovereign privilege and part of the
divinely willed world order.’®® The recognition of the law among states, Pufendorf claimed, was the
first and foremost condition making possible the establishment of peace through contracts.'® Thus,
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Pufendorf argued against Grotius,'”’

invalid, because agreements could only be endurable if they had been concluded voluntarily.

a peace agreement coming into existence under pressure was
108

The Machine, the Order of Nature and the Balance of Power

Not just Pufendorf perceived nature as the divinely willed order, but also Hobbes. In his political
theory, Hobbes described the state as if its parts formed a complete and unchangeable system like the
wheels, springs and further elements of a regularly operating and carefully constructed machine. He
called these machines “automata”, self-moving instruments.'® Hobbes’s usage of the machine as a
model *° for states ' as well as entire states systems ™ was in line with popular
severllheenth-century imagery, employed even in descriptions of the human body™*® and even the
soul.

Around the middle of the seventeenth century, the machine model already seemed to allow
the description of complex orders. The model was specifically suitable for legal and political
contexts, as even the word ‘state’ carried with it the connotation of the stability of lasting institutions
of rule. In application to relations among states, however, the simpler model of the scales dominated
political diction in seventeenth-century descriptions of the balance of power among states. The
scales model implied the statement that constancy in inter-state relations would promote repose and
peace."™® Among others, Franz Paul von Lisola used the scales model to support his argument that
the preservation of the balance of power was in the interests of sovereigns, because, despite detailed
markers of difference in rank and related privileges,*® no sovereign should be allowed to
accomplish supremacy. To Lisola, then, the maintenance of the balance of power was the best
guarantee for the preservation of security for all sovereigns.'*’ Yet, Lisola’s argument already
revealed the limitations of the use of the scales model. In agreement with other authors at the turn
towards the eighteenth century,™™® Lisola understood the preservation of the balance of power to be
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of primary concern for dyads of states and expected that the entire states system would be stable,
once dyadic balances had been established between all states in the system. However, the scales
model, based on the image of two poised scales, did not allow the description of multilateral
inter-state relations within the states system. Like Lisola, pamphleteer Jonathan Swift (1667 — 1745)
faced the same dilemma, when he took up the scales model in a theoretical essay about the state
published in 1701. Like Lisola, Swift laboured hard to prove that the keeping of sets of dyadic
balances was the precondition for the preservation of peace among states. Swift specified that any
dyadic balance could be preserved, if someone “held” the scales. But Swift introduced a third party
into his analysis, without indicating the place where in the model this balancer might stand. Hence,
even though Swift tried to stretch the scales model beyond its epistemological limits, he could not
provide an analysis of multilateral inter-state relations, because his model applied applied to dyadic
relations at best."** The multi-dimensional machine model was, therefore, preferable as a device for
the explication of multilateral inter-state relations.

At the turn towards the eighteenth century, references to the multilateral balance became
standard in political debates and even legal texts. Mainly in British perspective, the King faced the
task at the beginning of the war over the succession in Spain to defend the formation of the Grand
Alliance and the resulting military intervention on the Continent. From the British point of view, the
intervention was not self-evident, because British interests were not directly involved in the
succession to the Spanish throne. At best, the conflict had indirect effects due to the person of King
William 111 and his position in the Northern Netherlands. The Northern Netherlands might, as in
earlier wars with France, indeed become targets of invasions by French armies, but not Britain. In
fact, at the time of William’s election in 1689, a British-Dutch alliance treaty had been made, which
declared the goal of maintaining repose and peace in Europe as a whole.*”® The same goal had been
included in two of the bilateral treaties of Rijswijk."** The parties to the Grand Alliance also
included a statement on the same goal into the text of their multilateral treaty of 1701.** In his
address to Parliament on the declaration of war against France, William 111 did not adduce the need
of defending the Northern Netherlands as an argument for the making of the Grand Alliance. Rather,
he claimed that it was in the interest of all Protestant states in Europe to maintain the balance in the
European states system as a whole.’?® On this occasion, the King repeated arguments that he had
proposed already in 1694. At this time, he had declared the British intention of preserving the
balance of power all over Europe.'* These references to the alleged need of the preservation of the
multilateral balance tuenred into a stereotype of justification of war that continued to be
schematically applied in British Eolitics to 1867, whenever the British government explained a
declaration of war in Parliament.'® Yet, even William 111, in his choice of words, followed the logic
of the scales model, when he referred to Great Britain as the “holder” of the scales. Thus, he still
struggled with the difficulty of trying to defend the British intervention in a multilateral war and as a
member of a multilateral alliance with a type of argument that was suitable only to bilateral relations.
Specifically within the war on the succession in Spain, not only reference to the “holder” of the
scales, but also the pluralism of warring parties was incompatible with the scales model. Hence, the
machine model dominated political debates about inter-state relations during the eighteenth century.

119 jonathan Swift, Discourse (note 40), pp. 197, 230-231.

120 Treaty Great Britain — States General of the Netherlands, 29 April 1689, in: CTS, vol 18, pp. 347-352.

121 Treaty France — Spain 1697 (note 36), p. 456. Treaty France — Roman Emperor (note 36), p. 8.

122 |_ydwig Martin Kahle, La balance de I’Europe considerée comme la régle de la paix et de la guerre (Berlin and
Gottingen, 1744), p. 80. Guillaume de Lamberty, Mémoires pour servir a [’histoire du XVIlle siécle, vol. 1 (The
Hague, 1731), p. 621.

123 william 111, King of Great Britain, ‘Address to Parliament, 1701°, in: James Watson Gerard, The Peace of Utrecht
(New York and London, 1885), p. 118.

124 Reflections upon the Conditions of Peace Offer’d by France [1694]’, in: A Collection of State Tracts Publish’d
during the Reign of King William I11, vol. 2 (London, 1706), pp. 412-422, at p. 422.

125 john Frederick Maurice, The Balance of Military Power in Europe. An Examination of the War Resources of
Great Britain and the Continental States (Collection of British Authors, Tauchnitz Edition 2513) (Leipzig, 1888), p.
1.



203

Specifically, the clock as one type of machine model'® was already enshrined in legal texts

preparing the Utrecht peace settlement. When the Bourbon Duke Charles de Berry (1686 — 1714)
renounced his succession rights over Spain in 1712, he did so through a formula, by which he
expressed his intention of maintaining the balance among states with equal legal entitlements in
Northern and Western Europe.'®” The multilateralism of relations among states was also explicit in
some of the treaties concluded at Utrecht, even though all of these treaties were bilateral. The tension
between the bilateralism of form and the multilateralism of contents continued throughout the
eighteenth century and allowed references to repose, security and balance to feature prominently in
legal texts relating to the European states system. The stipulations of these treaties presented the
European system as a framework of legally equal and yet hierarchically ordered states, which
appeared to be laid out for long duration like a carefully constructed complex clock. The states
system was confined to Europe like a clock operating within a stable frame.

By contrast, the language and models of the balance of power did not apply to relations
between Europe on the one side, Africa and Asia on the other. The long-distance trading companies,
operating as non-state sovereigns outside Europe, were bound to maximise profits for their
stockholders and to avoid expenditures, which operative business did not dictate. Moreover, the
trading companies, in their own interest, kept a low military profile vis-a-vis their trading partners in
Africa and Asia, so as not to jeopardise market access through displays of military power.® Hence,
the conceptualisation and implementation of miiltary strategies took a secondary role in company
policy-making. While some theorists, such as economist William Petty (1623 — 1687), committed
themselves to derogator%/ views about African population groups at the Cape of Good Hope, whom
he likened to animals,"® such evaluations remained rare at the time and did not obstruct the
perception in Europe of African rulers and governments as sovereigns of states.™** Hence, the
trading companies did not even consider demanding legal equality for themselves in their relations
with rulers and governments in Africa and Asia. Instead, they sought to fit into the giving domestic
legal frameworks of the states where they were engaged in trade. Specifically, the VOC instructed its
employees to observe laws meticulously, as they were valid in the states around their trading spots,
and implement rulers’ mandates.”® When, for example, the Japanese government ordered the VOC
to transfer its trading spot from the island of Hirado to the artificially created island of Dejima in
Nagasaki port, the VOC complied instantaneously. Even merchants, who, like the Portuguese, were
not operating in companies, executed given orders. When the Japanese government banned
Portuguese and Spanish merchants from access to the state under the charge that these merchants
had not abided by Japanese laws, neither these merchants nor the dispatching sovereigns objected.

Elsewhere, the companies usually complied by given orders, though not always without
resistance. When Ming loyalist Chéng-Gong Zheng, known in Europe as Koxinga (Gudxingye)
(1624 — 1662), after the Ming defeat in China withdrew to Taiwan in 1660 and proclaimed himself
ruler there, he requested that the VOC vacate its stronghold Fort Zeelandia, which had been built in
1624. Initially, the VOC refuse to withdraw and sustained to a siege of nine months. However, when
no reinforcements arrived from Batavia, it agreed to depart from the fortress against the promise of
safe conduct on 1 February 1662'* and completely left the island in 1668. With its flexible,
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sometimes treaty-based strategy of maximising profits, the VOC was successful to the degree that it
dominated the trade between East as well as Southeast Asia and Europe during the seventeenth
century and attracted large shares of the inner Asian trade at that."** Nevertheless, the trading
companies did use military force against one another, mainly the English and French East India
companies in the rivalry over Bengal.

Among European sovereigns, King Louis X1V of France belonged to the very few rulers
who intervened directly into the relations between Europe on the one side, Africa and Asia on the
other. He did so between 1680 and 1689, when two Siamese special missions reached France and
one French mission went to Siam. The latter was accompanied by an armed force and received
support from the VOC. The French army interfered with Siamese domestic affairs in 1688, but was
asked to withdraw and followed suit."** All missions gave expression to the joint perception both of
the French and the Siamese governments that their mutual relations were taking place on the basis of
the recognition of sovereignty and legal equality. Both sides took for granted that municipal law
within each state was to be observed and that the relations between the two states were governed by
the law. Relations between China and Russia yield the same evidence from the end of the
seventeenth century.*® In 1689, the Qing government in China and the Russian Czar concluded a
treaty at the border town of Nercinsk, which demarcated the border between both states and
regulated the rights of merchants on either side. The treaty contained the formal obligation to
exchange the sealed original texts and prescribed the erection of stone steles with inscriptions of the
text of the treaty in the Chinese and the Latin language.’*® After some incidents had occurred along
the border and after Russian Czar Peter | dispatched a diplomatic mission to Beijing, both sides
agreed upon another treaty at Kiachta in 1727, which covered a wider range of issues, including the
freedom of religious practice. Jesuit missionaries working in China drafted the text in Latin.**” Both
treaties documented the existence and the practical applicability, both in China and in Russia, of a set
of general, unset norms relating to the law of treaties. They testified to the mutual perception of
states as sovereigns, even though the government in China continued to maintain its traditional
stance that relations between itself and any other government in the world could only be unequal.

(New York, 2008) [further edns (New York, 2009; 2010); reprinted (Taibei, 2007)]. Charles Ralph Boxer, ‘The
Siege of Fort Zeelandia and the Capture of Formosa from the Dutch. 1661 — 1662°, in: Transactions and
Proceedings of the Japan Society of London 24 (1926/27), pp. 16-47 [reprinted in: Boxer, Dutch Merchants and
Mariners in Asia. 1602 — 1795 (Aldershot, 1987), nr 111].

133 Treaty Mataram (Java) — VOC, 1646, in: Jan Ernst Heeres, ed., Corpus diplomaticum Neerlando-Indicum, Part 1
(Bijdragen tot de Taal-, Land- en Volkenkunde van Nederlandsch-Indié, 57) (The Hague, 1907), pp. 483-485.
Treaty Mataram (Java) — VOC, February 1677, in: Jan Ernst Heeres, ed., Corpus diplomaticum Neerlando-Indicum,
Part 3 (Bijdragen tot de Taal-, Land- en Volkenkunde van Nederlandsch-Indié, 91) (The Hague, 1934), pp. 39-47,
74-83. Sinnapali Arasaratnam, Maritime Trade, Society and European Influence in Southern Asia. 1600 — 1800
(Aldershot, 1995).

1% Dirk van der Cruysse, Siam and the West. 1500 — 1700 (Chiang Mai, 2002) [first (Paris, 1991)].

1% Sabine Dabringhaus, ‘Grenzzone im Gleichgewicht. China und RuBland im 18. Jahrhundert’, in: Ronald G. Asch,
Wulf Eckart VoR and Martin Wrede, eds, Frieden und Krieg in der Frihen Neuzeit (Der Frieden, 2) (Munich,
2001), pp. 577-597.

1% Treaty China — Russia, Ner¢insk, 27 August 1689, in: CTS, vol. 18, pp. 505-507; also in: Michael Weiers, ed., Die
Vertrage zwischen Russland und China. 1689 - 1881. Faksimile der 1889 in Sankt Petersburg erschienenen
Sammlung mit den Vertragstexten in russischer, lateinischer und franzdsischer sowie chinesischer, manschurischer
und mongolischer Sprache (Wehling Reprints, 1) (Bonn, 1979), pp. 1-10 [first published in: Sbornik dogovonorov
Rossi s Kitaem. 1689 — 1881gg (St Petersburg, 1889)].]

187 Treaty China — Russia, Kiachta, 21 / 27 October 1727, in: CTS, vol. 33, pp. 25-32. Confirmed by the treaty of 18
October 1768, in: CTS, vol. 44, pp. 229-231; both treaties also in: Michael Weiers, ed., Die Vertrage zwischen
Russland und China. 1689 - 1881. Faksimile der 1889 in Sankt Petersburg erschienenen Sammlung mit den
Vertragstexten in russischer, lateinischer und franzdsischer sowie chinesischer, manschurischer und mongolischer
Sprache (Wehling Reprints, 1) (Bonn, 1979), pp. 74-83, 84-92 [first published as: Sbornik dogovonorov Rossi s
Kitaem. 1689 — 1881gg (St Petersburg, 1889)].



205

Summary

The activities of the long-distance trading companies did not expand the European law among states
to Africa and Asia. Instead, the trade relations between the companies and rulers mainly in East and
Southeast Asia were based on special privileges according to the municipal law of the states in which
the companies did business. Hence, these relations were unequal. The hierarchical order became
explicit in the giving of gifts and the payment of tributes, which the companies had to provide. The
companies and rulers in Africa and Asia further agreed on the principle that sovereigns were entitled
to regulate trade through laws and privileges. This competence covered the option to close certain
markets for certain groups of traders. European traders accepted these access restrictions, even when
rulers enacted them to the disadvantage of the traders. However, the inequality of relations did not
prevent the conclusion of treaties between the trading companies and rulers in Africa and Asia, as
both side recognised each other as legitimate sovereign signatory parties. Not only the general norms
of the law of treaties among states found application without specific positive stipulation but also
those norms, which, according to the European perception, were enshrined in the tradition of the law
of nature as applicable to all humankind. Neither signatory parties of agreements between trading
companies and rulers in Africa and Asia saw any requirement for legislative acts as the condition for
the validity and enforceability of the law of treaties among states. Empirically, the law of treaties
among states was part of an unset assemblage of norms that parties to agreements assumed to be
valid even at the first time when they entered into such agreements.

During the second half of the seventeenth century, the concept of the law among states
obtained general acceptance within the European states system. Its validity could extend beyond the
confines of the European system, when it regulated relations among European colonial governments
in America on equal footing, such as in the British-Spanish agreement of 1670, but also the relations
between Native American states and Great Britain, whereby Native Americans, while remaining
recognised as sovereigns, could fall under stipulations sbjecting them to ,,immediate dependency and
total subjection to the Grand King of England* (dépendance immédiate et ... toute sujettion au grand
Roi d’Angleterre).”® Even without explicit stipulation in treaties, the traditional perception held
sway, according to which the law among states was valid even without specific acts of legislation.
For one, Hermann Conring took it to be a commonplace that the competence to supreme legislation
(legibus solutio) could exempt a sovereign ruler neither from divine or natural law nor even from the
unset basic norms of state constitutions, and he would not admit any limitations of the applicability
of this commonplace to any part of the world.™*® In sum, the European states system was integrated
into the unset overarching basic norms of the law among states. However, the use of the traditional
Augustinian paradigmatic sequence of peace, war and again peace remained tied to the European
states system, for which theorists demanded the orientation of inter-state relations upon the
preservation of the balance of power, repose and security. This demand did not exclude resort to war;
rather it did eventually promote the recognition of the priority of the continuity of states over the
interests of ruling dynasties. Diplomatic practice as well as the conduct of war thereby became
subject to the quest for order, finding its most straightforward expression the expansion of the
network of standing missions and the buildup of armies “that remained standing”. In 1673, Franz
Paul von Lisola gave a classical expression to the Augustinian paradigamtic sequence of peace, war
and again peace: “The best advice, he can give to the Emperor is the the safest one, namely to
conduct war to the end of a good and secure peace.”'*® Moreover, the number of treaties among
states sharply increased. Next to formal peace agreements, specific instruments regulated special
issues, such as hereditary succession in monarchies and matters of trade. The “composite” procedure
of treaty-making became integrated into the customary law of treaties with the consequence that

1% Treaty Great Britain — Spain, 18 July 1670, in: CTS, vol. 11, pp. 385-395. Peace treaty
Hottoways/Naneymond/Pamunkey/Waonske — Great Britain, 29 May 1677, in: CTS, vol. 14, pp. 257-263.

% Hermann Conring [praes.] and Bernhard Friedrich von Krosigk [resp.], De capitulatione Caesarea, Thesis VIII
(Leiden, 1686) , fol. X[8]" [first published (Helmstedt, 1675): also in: Conring, Dissertationes academicae
selectiores (Leiden, 1692, nr 4; further ends (Frankfurt and Leipzig, 1693)].

140 Eranz Paul von Lisola, Anmerckungen auff die Rede, die der Commandeur von Grémonville vor denen Herren
Réathen der Rom[isch] Kayserl[ichen] Majestat in Wien abgelegt (Amsterdam, 1673), p. 18.
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signatory parties ratified their agreements rather than swearing oaths. The law among states,
perceived as flowing from natural reason, no longer appeared to request with cogency the oath as the
base for the expectation that treaties could be implemented, thereby no longer necessarily
subordinating the signatories to divine will. Nevertheless, the general validity of the basic norm
pacta sunt servanda was taken for granted among sovereigns willing to enter into treaty relations
across the boundaries of the European states system. Hence, the deniers of the law among states had
difficulties to reconcile their stance with the imminent practice of treaty-making within and across
the European states system.



